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August 4, 2010 .
Office of General Counsel MUR# é %4
Federal Elections Commission
999 E Street, N.W.
Washing®n, D.C. 20463
Dear Sir/Madam:

Re:  Complaint against United Public Workers, AFSCME Local 646, AFL-CIO
_de: May 22, 2010 special election, Hawaii Congressional District #1_

This Complaint is made pursuant to and in accordance with 2 U.S.C. § 437g and 11 CFR

§ 111, et seq.

The named respondents are:

Dayton Nakanelua, State Director

Clifford “Chip” Uwaine, Exacaitive Assistant to the State Director
Laurie Santiago, Oahu Division Director

United Public Workers, AFSCME Local 646, AFL-CIO

located at:

1426 N. School St.

Honolulu, HI 96817
808-847-2631

The allegations herein are made from personal knowledge unless otherwise indicated.

I am am attomey licensed to practice in the State of Hawaii, License No. 8940.

On August 3, 2007, 1 interviewed for the position of Staff Attomey with United Public
Workers, AFSCME Locai 646, AFL-CIO (hereinafter, “UPW™). The interview was
conducted by Clifford “Chip” Uwaine, UPW Executive Assistant to the State Director
(hereirafter, “Uwaine.”) During this interviow, Uwaine made gereral remarks about
UPW'’s involvement in electoral campaigns. 1 clearly remember remarks approximating,
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“while UPW cannot require staff participation in political campaigns, let’s put it this
way, we do strongly encourage it.”

On August 13, 2007, I attended a second interview conducted by Uwaine and Dayton
Nakanelua, UPW State Director (hareinafier, “Nakanelua™). Diudng thet interview, 1
informed Uwaine and Naksaelu that I Imd “two disclosures” to make. Qne of tieas
disclosures was that [ do net “sign-wave,” a political campaigning tactic that involves
standing curbside typically an busy streets at busy times while holding and waving
candidate campaign signs at passing motorists. I explained my reasons. I remember
attempting to take off amy “sharp edge” nry statement may have had by jibing, “but if the
union wants to rent me a car, [ would be happy to deliver the coffee and malasada
(doughnuts) to tire sign-wavers.” At the conolusioe of tlat interview, Nalmnetua effered
me the position.

On Asgust 27, 2007, I commenced employment with UPW. The scope of my
responsibilities as Staff Attorney included representation in contractual grievance
arbitrations apd statutory. prohibited practices complaints. The position did not call for
nor did I perform any duties commonly associated with general counsel. Uwaine was
designated my immediate supervisor.

Sometirne after ] conmrenced employment, Nakzmrelua issued a “Policy Diroctive”
informiwg swaff that we needsd his approval of any and all outside employment. 1
thereafter submitted a written request for approval of my employment at a local retail
farmers’ mariet on Satiadey’s from 6 am - noon. Nanankehim expressly approved the
request.

At various times since the date of iy hire, UPW announced either via internal email or
written memoranda that UPW staff would be participating in a sign-waving activity in
support of some candidate or issue. I believe that up until March 2010, all such
campaigns were either local ar statewide. I did not participate in any of them. I believe it
was sometime late 2009 or earty 2010 that Uwaine said to nre in words approximating,
“Laurie [Santiago]says you havent been doing any sign-waving when asked.” 1 then
asked him, “Don’t you remember? I told yeu aud Duyton [Nakanelua] during my
interview that I de mit sign wave.” He repliad, no, he did not renmstiber.

A spegial electinn was conducted tiris past spring in Hawaii to fill a vacancy in the U.S,
House of Representatives due to the resignation of former Hawaii Congressman Neil
Abercrombie. Balloting commenced May 1, 2010 and closed on May 22, 2010 at 6:00
p.m. HST.

Sometime in mid to late March 2010, an enmil was disttibuted to UPW"s Oahu’s staff
informirrg us that UFW’s “sign-waving” in support of special election Congressional
candidatc Collesn Hanabusa would take place every Friday at #:30 p.m. at the ecrner of
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Houghtailing and Vineyard Streets, Honolulu. The email was distributed via UPW’s
in-howse email “@upwhawati.org” network. I received the ermil at the address of
“yaindl@upwhmewaii.org.” I believe the email stated that staff should oyest in the UPW
parkirtg iot at 4:30 to caxr pool to the vaime. I believe the enail veas initiatetl by
Santiago.

UPW'’s official work week and hours day are Monday - Friday, 7:30 a.m. - 4:30 p.m.

The Hanabusa campaign signs used by UPW staff in their sign-waving activities were
stored in the UPW basement.

UPW staff did engage in sign-weving on certain if not all Fridays commencing sometime
late March 2010. I do not know when or if UPW staff participation in this activity ended.
I did not participmte.

Somaiizne withiz tan (10) or so days prior to April S, 2010, an email addressed to all
UPW Qabu staff was received from the, Qffice of the State Director [Nakanelua). L
received it at my yaindl@upwhawaii.org address. I believe the subject line was:
Mandatory Staff Meeting. The email stated that all staff were required to attend a
meeting on Monday, April 5, 2010, at 10:00 a.m., at UPW’s Honolulu office, and that any

absences from the meeting must be formally requested and approved by Nakamelun. No
other info:mation was provided.

Allommtioss ii# 14-24, infra, exsh conuem the April 5, 2010 madutery staff meting
event.

I attended the mandatory staff meeting on Monday, April 5, 2010. The meeting was
presided over by Nakanelua and Uwaine. The meeting took place in UPW’s second floor
conference room. With the exception of three (3) to four (4) Oahu staffpersons, each of
whose absence Nakanelua recognized by name, the entire Oahu staff was in attendance.
Other Oahu staff in altendance included executive staff-members, business agents,
recegtionists, clorks, and UPW’s custedian. The total nurhber of staff was, 1 believe,
anywhere orom 30-40 persons. Those abseit definitbly included Carnldeon Katue,
Faates Fantna, and Terry Lou. Diaou Bemndt also mey have bnoe abseni.

A unicz officin| later told me éhat the main eztrance donr to ta lIPWbu-ingwas
locked for the duzation of the April 5, 2010 meeting.

The April 5, 2010 mandatory meeting had two (2) topics. (The second one concerned a

scheduled rally at the state capitol later later that week in support of UPW’s correctional
officer members). The first item on the agenda of the mandatory meeting was candidate
Collecn Harabusa’s special election campaign for Congress. Nakanelua delivered initial
remarks including generally, as follows: A recent poll conducted by Ms. Hanabusa
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indicated that she was trailing two other candidates. It is very important to UPW,
working people in Hawali, and our US Senators Akaka and Inoupe thest Hanabusa win.
UPW Oabhu stoff are bving asked to contribute to Ms. Hanabasa's vampaign in four ways.
The four ways: )

1) sign-waving Fridays, as already underway;

2) phone banking at UPW’s Honalulu office, Mondays-Thursdays,
4:30-7?7:7? p.m. (including Nakanelua’s directing UPW Director of Fiscal
and Membership Services Jeanne Endo to secure the lines and set-up);

3) door to door canvassing Saturday momings; and

4) making a financial contribution.

Nakanelua concluded his renmrks by stuting that any waff who may need to request an
exemption from any of these activities should “come see [him].”

Uwaine foHowed Nakanelua with opering remarks approximating, Dayfon

{Nakanelual is “too kind" or. “being too.easy.” He, however, did go. on to clearly and
precisely say, “It is expected that all staff will sign wave on Fridays, phone bank

Monday through Thursdays, and canvass on Saturdays.” Uwaine talked about Nakanelua
and him recently having to “dodge bullets™ from members who were agitating over
contract farlougivs arad pay cuts and arguing that since “an injury to one is an injury to
all,” UPW’s staff likewise should be furlcughed and receive pay cuts. Uwaine said that
we should each know that ewen though Nakenuiun had volunteered to take a one day
furloogh, that he and Nalmnelvn ace firm that staff will not e furiongied or exporience a
pay cut.

As [ sat through these presentations, I remember thinking, ok, well as applied to me, (1)
No sign-waving for me, that is established; 2) phone banking, that is a possibility; 3)
no-can canvass, I work Saturday momings; and 4) money gift, I did not ponder.

I believe after Uwaine spoke Nalamelua made some additionsl remarks.

Uwaine etther then said or continued, ver batim; “And any of you who may have a part
time job on Saturdays, or who may be involved in other activities like coaching, you are
to infarer yaur employer er tamm that yon are 1t going to be available to them for the
next six (6) weeks. Any questions?”

Seated next to me was UPW Business Agent, Petrocelli Kesi. I know that he coaches his
daughter’s PAL basketball team, although I did not know what day practices might be
held. 1 considered his situation as well as the likelihood that other staff members were
similarly situated as Peiro and me.
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I raised my hand. I clearly remember stating that it was wonderful that staff were
provided a “muomu of opportumities” to support Ms. Henabusa’s campaign, bat that it was
“highly imsmpropriate to require that any staff-person forego work or

respamsibilities to comnoanity or fami’y to do voluoteer work, espeeinlly when there were

" so vwmny differant ways to contribute to the campaign.”  almy holievod it xma ot

uncammeon knowledge that itwuas illegal for UPW to compel voluntory elections
contributions from staff of any sort at any time, but said nothing becanse I was seeking to
advocate for my co-workers, not accuse our employer.

I can recall two (2) specific staif people soon after conclusion of the meeting thanking
me for “speaking up.” There may have been a third.

Upon adjeursmucnt of the April 5, 2010 manddtory mieeting, I returned to my office

and prepared a written memo addressed to Nakanelua, and may have copied Uwaine on
it. I dplivesed the memo to Nekanelua that same afternnon, April 5,2010. The memn
itersized my concerns with, in particulee, Uwaine’s candust in ondecing staif to forego

. respopsibilities to other employers, family, and community in order to “volunteer” in Ms.

Hanabusa’s campaign. I planned to research and brief the legal questions raised by
UPW'’s conduct in compelling candidate contributions from its staff people upon my
completion of a complex post-hearing brief due April 16, 2010.

Neither Nakanelua nor Uwhine ever has dissussed with nae the events of or my nremo
dated Aprit 5, 2G10.

I did mnt thereaftar participate in any of the mamditory election campaign activities. I do
knaw URW steff did sign wave on Friday, April 9, 2010 because I continued to work at
my desk on the post-hearing brief on that date, and was aware of staff convening to leave
to sign wave at around 4:30 p.m. and remained at my desk after their return maybe ninety
(90) minutes later.

During the week of April 5-9, 2010, I had informed Uwaine from time to time via emafl
end expressed feeling anxlous
yet confident alfout lltuely completing the post-heanng brief.

On Wednesday, April 7, 2010, I purchased a mew amputer for uss at home, a purchase I
had been delaying as long as possible,

andwotﬂdhavctoworkathom-fmuhmgthehmf B
worked at home the entire next week, logging seventy-two (72) hours from Monday,
April 10, 2010 uatil approximately 2:00 p.m., April 16, 2010. )

At approximately 2:00 p.m. on April 16, 2010, UPW Legal Clerk Marlene Alvey came to
my home to deliver materials for packaging and nmil the brief. As she was leaving,
she stated thet “Chip” [Uwains] was here” and I guess he bns somuthing for you. 1

wy LTS ma
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don’t know.” I figured that he had soup. When I looked up my stairwell, I saw Uwaine
and Santiago. I invited them In and said, “Are you guys here to help? Awesome."
Uwaine said that he had something for me. He handed me aa envelopz. In the envelope
was a letinr dieied that same day April 16, 2010, signed by Naimnelua anii iniieming me
that UPW wes termiiniting my employment effective cloae of business that siny.

The letter was dated, signed by Nakanelua, and delivered to me on April 16.

Nakanelua was in Washington D.C. on April 16 and had been theze as early as Sunday,
April 11, 2010.

My work record at UPW was impeccable. I had received only the highest and best of
praises from Nakanelua, members, arbitrators, and others.

Afior Uwzine and Sanéage left my hone, 1 guickly pulled mysaif together and
completed and served the brief.

. During the week of April 17-18, 2010, I learned that my colleague Terry Lau, UPW’s

Lobbyist, had received a letter of termination on April 16, as well. Lau told me that
Uwaine had called him into Uwaine’s office that afternoon, in the presence of BA Kesi,
and handed him the letter. Lau was not at the April 5, 2010 mandatory meeting (see #15,
supra). Lau has informed me that when he heard form other staff about what had
happensd at the mueting, he spoke with Nakanelua and told him he would 1ot canvuss on
Saturdays Beoause he, too, worked at the eams faresers market as me, volunteoring for a
high scheol friend of Ris aa he had besd for :0my yenre. Lon’s tenmination cecurned
during the final critical weeks of the state leginlative sassicn.

Nakanelua’s April 16, 2010 termination letters to me and Lan are the exact same,
excapting the addressee.

Exhibit 1 is a true and accurate copy of Nakanelua’s April 16, 2010 letter to me.

UPW hax provitled no justification for its termination of my employment to me, the State
of Hawaii Unemployment Insurance Division, or to any other known person.

UPW terminated my employment because I orally and in writing challenged UPW’s
unlawful conduct in compelling consributians io electoral candidates fram ita staff and
becanse I refiised to participate in the illegal aetivities. '
Notwithstanding that this Complaint need not provide citations to legal authority or’
discussion of Citizens United, I respectfully submit that the following regulations are
relevant to the determination of the merits of this Complaint:

11 CFR § 114.1(a)(1)
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11 CFR § 114.1(c)1)(i) and (i)

11 CFR § 114.1)

11 CFR § H4.2(f)(1) and (2)(iv)

11 CFR § 114.3 (a)X1)

11 CFR § 114.3(b)

11 CFR § 114.2(c)(3) and (4)

11 CFR § 114.4(cX1)(2); 3)iv); (4)(5) and (6 (6)

11 CFR § 114.4(d)(1)(2) and (3)

11 CFR § 114.9 (b)(1)(i) and (ii); and (2)(i) and (ii)(C)
11 CFR § 114.9(e)

I voted for Ms. Hanabusa and look forward to doing so again in the general election this
November 2010.

I do not know if UPW ever went ahead with establishing a phone bank on its premises or
if any staff have ever participated. I do not know if any Saturday door to door canvassing

took or is taking place.

I believe that UPW has not formed or registered a federal political action committee.
Whereas my termination occurred in my home kitchen and I have not returned to the

UPW building since, I do not possess any documnentation refercniced in this Complaint
other than Exhibit 1, Letter of Termination, attached.

By my signature balow, I hereby swear under penalty of law, that the foregoing is true,

accurate, and based on personal knowledge unless otherwise so stated.

02/e3 0
Date ' /
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My Commission expires:




